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Religious Liberty— Documentary. III. 


Recent Supreme Court decisions in the Jehovah’s Witnesses cases reverse by a narrow margin the 

position of the Court as set forth in earlier decisions which attracted wide attention. The accom- 

panying opinions, including the dissents, contain much important matter for an understanding of 
the religious liberty issue in this country. 


The Jehovah’s Witnesses’ Decisions 


On May 3 the United States Supreme Court rendered 
opinions in a series of cases which declared unconstitu- 
tional local ordinances used to restrict the activities of 
Jehovah’s Witnesses. More, they reversed the decision 
of the Court in Jones v. Opelika rendered at the October 
Term, 1941. (See INFORMATION Service of January 30, 
for a discussion by competent lawyers of the decisions 
regarding Jehovah’s Witnesses.) As in the earlier case, 
the decision was by a five to four vote. No justice 
changed his mind but Justice Rutledge, who succeeded 
Justice Byrnes, voted with the former dissenting group. 
Several of the justices who dissented felt obliged to make 
additional statements of their reasons for doing so. 


The Activities of Jehovah’s Witnesses 


All but one of the cases before the Court concerned an 
ordinance of the city of Jeannette, Pa., “some forty years 
old,” which required all those soliciting or delivering or- 
ders for any merchandise to secure a license. A gradu- 
ated scale of fees ranging from $1.50 for one day to $20 
for three weeks was charged. It did not apply to sales- 
men doing business with local manufacturers or dealers. 
In 1939, according to the record in Douglas v. Jeannette, 
the Witnesses carried on a “Watch Tower Campaign” in 
Jeannette, Pa., a city of about 16,000 inhabitants. Jus- 
tice Jackson in his dissenting opinion summarizes their 
activities as follows: “Each home was visited, a bell was 
rung or the door knocked upon, and the householder ad- 
vised that the Witness had important information. If the 
householder would listen, a record was played on the 
phonograph. Its subject was ‘Snare and Racket.’ The 
following words are representative of its contents: ‘Re- 
ligion is wrong and a snare because it deceives the peo- 
ple... . Religion is a racket because it has long been used 
and is still used to extract money from the people upon 
the theory and promise that the paying over of money 
to a priest will serve to relieve the party paying from 
punishment after death... .’ This line of attack is taken 
by the Witnesses generally upon all denominations, 
especially the Roman Catholic.” People were asked to 
pay for the books; sometimes they were given away. 

The city authorities received many complaints and 
some of the Witnesses were arrested. The “zone servant” 
in charge of the campaign told the mayor that they had 


a right to carry on their campaign and refused to dis- 
tribute the literature on any day but Sunday or without 
charge. On Palm Sunday, 1939, more than 100 came to 
the city to defy the police. Twenty-one were arrested 
and 18 convicted. Others were arrested later, 


Murdock y. City of Jeannette 
The Majority Opinion 


A series of cases is covered in the main decision, \/ur- 
dock v. City of Jeannette. Justice Douglas delivered the 
opinion of the Court. The basis for the decision of the 
Court, he explained, is that the license tax is “in sub- 
stance” “a tax laid specifically on the exercise” of re- 
ligious liberty. The “hand distribution of religious tracts” 
is, according to the Court, a combination of preaching 
and the distribution of such literature. ‘Therefore, it 
“occupies the same high estate under the First Amend- 
ment as do worship in the churches and preaching from 
the pulpits. . Spreading one’s religious beliefs or 
preaching the Gospel through distribution of religious 
literature and through personal visitations is an age-old 
tvpe of evangelism with as high a claim to constitutional 
protection as the more orthodox types.” 

The “alleged justification” for the license fee is the 
fact that funds are solicited. (This was the basis of the 
decision in Jones v. Opelika, now reversed.) The dis- 
tinction between religious and commercial activity “at 
times is vital.” But the fact that the literature is “sold,” 
not “donated,” “does not transform evangelism into a 
commercial enterprise. If it did, then the passing of the 
collection plate in church would make the church service a 
commercial project.” Rather, the sales are “merely in- 
cidental and collateral” to preaching their doctrines. 

This does not mean that religious groups are “free 
from all financial burdens of government.” It is one 
thing to tax the preacher’s income or property, another 
to “exact a tax from him for the privilege of delivering 
a sermon.” This tax subjects the exercise of constitu- 
tional privileges to the payment of a “flat license tax.” 
If that can be done then it is also possible to limit “this 
form of missionary evangelism” to those with “full purse. 
. .. Those who can deprive religious groups of their col- 
porteurs can take from them a part of the vital power of 
the press which has survived from the Reformation.” 
The “inherent vice and evil” of such a tax is that it “re- 


| 
mill 
ork 
rale 
sted 
On 
gan 
oon 
igh- 
for 
irst- 
TSa- 
men 
had 
with 
hers 
been 
bor. 
ated 
ould 
local 
with 
1 of 
ould 
ster 
and 
vate 
onal 
ses,” 
and 
for 
c or 
state 
with 
only 
sas.” 
e all 
and 
the 
ding 
ren’s 
care 
for 
e of 
king 


Saturday, June 12, 1943 


strains in advance those constitutional liberties of press 
and religion and inevitably tends to suppress their exer- 
cise... . This method of disseminating religious beliefs 
can be crushed and closed out by the sheer weight of the 
toll or tribute which is exacted town by town, village by 
village.” The state is not giving something for which 
it can ask a return, for religious freedom is guaranteed 
by the Constitution. Nor does the provocative character 
of the literature distributed have anything to do with the 
case for “a community may not suppress, or the state 
tax, the dissemination of views because they are unpopu- 
lar, annoying or distasteful... . That would be a com- 
plete repudiation of the philosophy of the Bill of Rights.” 
The ordinance does not cover breaches of the peace, nor 
are the defendants charged with the use of obscene or 
abusive language. The ordinance was not “narrowly 
drawn” to prevent abuses from house-to-house solicita- 
tion. 


The Dissenting Opinions 


Justices Keed, Roberts, Frankfurter and Jackson joined 
in the dissenting opinion delivered by Justice Reed, al- 
though both Justices Frankfurter and Jackson presented 
additional statements. Justice Reed pointed out that the 
Court now accepts the arguments of the dissent in the 
original Jones v. Opelika decision. He argued that the 
amount of the tax was not oppressive, since the petition- 
ers did not claim that it was, and that there was no dis- 
crimination against Jehovah’s Witnesses in applying the 
ordinance. lf there had been, the issues raised would be 
“entirely distinct.” All the state courts which have ren- 
dered opinions on such cases have characterized the trans- 
action as a sale. There is no difference between this 
method of raising money and peddling “tickets for church 
suppers.” The words of the First Amendment and the 
debates in the Constitutional Convention do not indicate 
that the “contemporary advocates” of the Bill of Rights 
intended to exempt the distribution of religious literature 
from “nondiscriminatory, nonexcessive taxation.” Any 
exemptions of the church from taxation arise from state 
law. “Surely this unanimity of specific state action on 
exemptions of religious bodies from taxes would not have 
oceurred throughout our history, if it had been conceived 
that the genius of our institutions, as expressed in the 
First Amendment, was incompatible with the taxation of 
church or press... . It has never been thought before 
that freedom from taxation was a perquisite attaching to 
the privileges of the First .\mendment.” 

The fact that the tax may be misused does not make 
it unconstitutional. Nor has there been any complaint 
that this had been done. Under the majority opinion, 
Justice Reed says, “The distributors of religious literature, 
possibly of all informatory publications, become today 
privileged to carry on their occupations without contribut- 
ing their share to the support of the government which 
provides the opportunity for the exercise of their liber- 
ties.” Nor can it be claimed that the sale of these books 
is a religious exercise. “The rites which are protected 
by the First Amendment are in essence spiritual—prayer, 
mass, sermons, sacrament—not sales of religious goods.” 

Although Justice Frankfurter “wholly” agreed with 
Justice Reed’s statement he filed an additional dissenting 
opinion in which Justice Jackson joined. He sums up his 
point of view thus: “Just so long as an occupation tax 
is not used as a cover for discrimination against a con- 
stitutionally protected right or as an unjustifiable burden 
upon it, from the point of view of the Constitution of the 
United States it can make no difference whether such a 
money exaction for governmental benefits is labeled a 


regulatory fee or a revenue measure. . . . The real issue 
here is not whether a city may charge for the dissemina- 
tion of ideas but whether the states have power to re. 
quire those who need additional facilities to help bear the 
cost of furnishing such facilities. . . . To say that the 
Constitution forbids the states to obtain the necessary 
revenue from the whole of a class that enjoys these bene. 
fits and facilities... is to say that the Constitution re. 
quires not that the dissemination of ideas in the interest 
of religion shall be free but that it shall be subsidized by 
the state.” 
Martin v. Struthers 
The Majority Opinion 


In the city of Struthers, O., the ordinance under which 
the Witnesses were arrested was differently drawn. It 
made it unlawful for anyone “distributing handbills, cir- 
culars or other advertisements” to residences to summon 
the inmates to the door to receive them. The appellant 
did so and was fined $10. Justice Black, who delivered 
the opinion of the Court, said that this ordinance “submits 
the distributor to criminal punishment for annoying the 
person on whom he calls, even though the recipient of the 
literature distributed is in fact glad to receive it.” Such 
ordinances “may be aimed at the protection of the house- 
holders from annoyance . . . and at the prevention of 
crime.” Struthers is an industrial community with many 
persons working at night so that “casual bell pushers” 
may interfere with their rest at whatever hour they come. 
But door to door distributors of literature may also be 
“useful members of society engaged in the dissemination 
of ideas in accordance with the best tradition of free dis- 
cussion. . . . Door to door distribution of circulars is es- 
sential to the poorly financed causes of little people. . .. 
The dangers of distribution can so easily be controlled 
by traditional legal methods, leaving to each householder 
the full right to decide whether he will receive strangers 
as visitors, that stringent prohibition can serve no pur- 
pose but that forbidden by the Constitution, the naked re- 
striction of the dissemination of ideas.” 

Justice Murphy concurred in the opinion of the Court 
but added a brief statement. “. .. The distribution of 
circulars and pamphlets is,” he said, “a relatively minor 
aspect of the problem. The primary concern is with the 
act of canvassing as a source of inconvenience and annoy- 
ance to householders. But if the city can prohibit can- 
vassing for the purpose of distributing religious pamphlets, 
it can also outlaw the door to door solicitations of re- 
ligious charities, or the activities of the holy mendicant 
who begs alms from house to house to serve the mate- 
rial wants of his fellowmen and thus obtain spiritual com- 
fort for his own soul.” While outright prohibition may be 
“easier to fashion than a regulatory measure which ade- 
quately protects the peace and privacy of the home with- 
out suppressing legitimate religious activities” that does 
not “justify a repressive enactment.” Justices Douglas 
and Rutledge joined in this opinion. 


The Dissenting Opinion 

Justice Reed delivered the dissenting opinion in which 
Justice Roberts and Justice Jackson joined. He found 
that this “trivial town police regulation” cannot be ex- 
panded to a “violation of the First Amendment.” The 
ordinance does not prohibit the distribution of literature 
nor is the “dodger” distributed to be regarded as such. 
Colportage has continued because of the acquiescence of 
the householders but “long indulgence of a practice which 
many or all citizens have welcomed or tolerated,” does 
not create “a constitutional right to its continuance. . .. 
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The ordinance seems a fair adjustment of the privilege 
of distributors and the rights of householders.” 


Justice Frankfurter’s Statement 


Justice Frankfurter, who joined in Justice Jackson's 
dissent, added a statement of his own (neither concur- 
ring nor dissenting). He said that the Constitution was 
framed in terms broad enough to permit adaptation to 
present-day life. The Due Process Clause of the Four- 
teenth Amendment did not ‘abrogate the power of the 
states to recognize that homes are sanctuaries from in- 
trusions upon privacy.” The Court found that the ordi- 
nance did not specifically aim at the protection of house- 
holders from intrusion but merely penalized the sale of 
“literature.” “It is not our business,” Justice Frankfur- 
ter said, “to require legislatures to extend the area of 
prohibition or regulation beyond the demands of revealed 
abuses... . | myself cannot say that those in whose keep- 
ing is the peace of the City of Struthers and the right of 
privacy of its home dwellers were not justified, in circum- 
stances of which they may have knowledge and I cer- 
tainly have not, to single out this class of canvassers as 
the particular source of mischief.” If the Court’s opin- 
ion finds that this ordinance “is an invidious discrimina- 
tion against distributors of what is politely called litera- 
ture, and therefore is deemed an unjustifiable prohibition 
of freedom of utterance, the decision leaves untouched 
... controlling constitutional principles... .” 


Douglas v. Jeannette 

In this case the defendants sued in the United States 
District Court of Western Pennsylvania for an injunc- 
tion restraining the city of Jeannette from prosecuting 
them for violation of the ordinance now declared invalid 
in Murdock v. Jeannette. The decision of the lower court 
was unanimously sustained because the petitioners did 
not establish the fact of “irreparable injury” on which 
alone the federal court of equity had power to act. There- 
fore, the guaranties of the First Amendment, made ap- 
plicable to the states by the Fourteenth Amendment do 
not apply here. The Court’s jurisdiction does not ex- 
ten! to cases where there are several parties and the is- 
sues are not “necessarily identical’. Still less should it 
“attempt to envisage in advance all the diverse issues 
which could engage the attention of state courts in prose- 
cutions of Jehovah's Witnesses for violations of the present 
ordinance,” or attempt to determine the issues in advance 
“by a decree saying in what circumstances and conditions 
the application of the city ordinance will be deemed to 
abridge freedom of speech and religion.” 


Justice Jackson’s Dissenting Opinion 

Although Justice Jackson joined in the other main dis- 
senting opinions he filed an additional statement covering 
all the cases, couched in very emphatic language, in which 
Justice Frankfurter joined. The record in the Douglas 
case, he says, reveals the problem of local authorities in 
deciding between the right to proselytize and the right 
of the individual to be left alone. The Court’s opinion 
in the Murdock and Struthers cases “substantially” sus- 
tains the claim that activities such as those described 
above can neither be regulated nor taxed. But, he says, 
the efforts of local public officials to regulate the conduct 
of the Witnesses, as revealed in the record, indicates ‘a 
strongly held conviction that the Court’s many decisions 
in this field are at odds with the realities of life in those 
communities where the householder himself drops what- 
ever he may be doing to answer the summons to the door 
and is apt to have positive religious convictions of his 
own.” The Court’s task is, he says, to decide the con- 
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stitutionality of such ordinances according to the way in 
which they are applied, “rather than to undertake censor- 
ing their draftsmanship.” The “real issue” between the 
rights of the proselytizers and of the community to pro- 
tect those who want to be let alone “seems not to be dealt 
with.” No “workable guide” is suggested to show how 
communities may control the evils arising from solicita- 
tion. If the city has not even leeway enough to require 
those delivering advertising matter to refrain from an- 
nouncing it, Justice Jackson doubts if local authorities 
can ever find a legal way to do it. To require canvassers 
to give their names and addresses to the local authorities 
gives them “basis for investigating who the strange call- 
ers are and what their record has been. And that is what 
Murdock prohibits the city from asking.” Justice Jack- 
son is convinced that “Civil government can not let 
any group ride rough-shod over others simply because 
their ‘consciences’ tell them to do so.” 

In the long run religious liberty is assured by “hard- 
headed fixing” of the limits permitted “by neutral au- 
thority with an eye to the widest freedom to proselyte 
compatible with the freedom of those subject to prose- 
lyting pressures.” If the use of abusive language is not 
a part of religious liberty—and the Court has so ruled— 
this should hold good equally for thrusting upon people 
who do not want it literature that attacks their faith. 
“How then can the Court teday hold it a ‘high constitu- 
tional privilege’ to go to homes, including those of de- 
vout Catholics on Palm Sunday morning, and thrust 
upon them literature calling their church a ‘whore’ and 
their faith a ‘racket’?” In these decisions Justice Jackson 
believes that the Court “needlessly creates a risk of dis- 
crediting a wise provision of our Constitution which pro- 
tects all . . . in the peaceful, orderly practice of the re- 
ligion of their choice but which gives no right to force it 
upon others.” 

Justice Jackson concludes his opinion by stating that 
civil liberties “find their ultimate guaranty in the faith 
of the people. If that faith should be lost, five or nine 
men in Washington could not long supply its want... . 
Forthright observance of rights presupposes their forth- 
right definition.” 


The Editorial Comment in “America” 


In view of Justice Jackson’s vigorous argument, sum- 
marized above, it is interesting to note the attitude of the 
Roman Catholic weekly slmerica. In its issue of May 15 
it comments in part as follows: “Freedom of speech might 
almost be defined as freedom to disagree with the ma- 
jority. . . . It is the small, discordant groups who need 
protection. . . . So long as a small and very unpopular 
minority can engage the attention and win the protection 
of the Supreme Court, at a time, too, when the national 
danger has darkened counsel in many minds, we have rea- 
son to trust in the staying power of our democratic prin- 
ciples and regime.” 


The Norwegian Church-State Struggle 


The struggle of the Norwegian Church for its indepen- 
dence is summarized through November, 1942, in The 
Fight of the Norwegian Church Against Nazism, by 
Bjarne Hove and Trygve M. Ager. The authors are 
members of the Royal Norwegian Government’s Infor- 
mation Service in London and New York, respectively. 
At first the Nazis promised “full religious freedom” in 
accordance with the Hague Convention and, indeed, per- 
mitted it for a few months. 


1New York, Macmillan Company, 1943. $1.75. 
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The first attack on the freedom of the Norwegian 
Church was the demand for the deletion of the prayer for 
the King and the government and for the substitution of 
a prayer for the Nazi authorities. The bishops accepted 
the first but refused the second. 

Then a prominent editor and Christian leader was ar- 
rested and the Oxford Group, in which he had been 
prominent, was banned. In November, 1940, after the 
judges of the Supreme Court had resigned in protest 
against Nazi control of the courts, it was decreed that 
ministers who refused to break their Oath of Silence at 
the demand of the police might be imprisoned. The bish- 
ops protested vigorously against this and the new de- 
mands in the schools. But the Department of Church 
and Education ordered the clergy not to read the pastoral 
letter describing this affair to their congregations and 
not to pray for the bishops (though the latter order was 
withdrawn after a sharp protest from the ministers). In 
some cities police went to the churches to prevent the 
reading of the letter. In Tromsé soldiers took the bish- 
op’s wife out of the church during the sermon. 

Soon the religious broadcasts were taken over by the 
Department of Culture, with the result that they were 
boycotted by listeners and ministers alike. On April 5 
the Department asked the clergy “until further notice to 
emphasize the purcly eternal and constructive aspects of 
Gospel.” All the members of the committee of the Asso- 
ciation of Clergy resigned their offices after the profes- 
sional organizations were taken over by the Nazis. 
Earlier it had been announced that all appointments to 
public office, including pastorates in the State Church, 
must be approved by the Personnel Office for Public Of- 
fices and that theological students would not be appointed 
unless they were “friendly”. Parish magazines were 
censored so that they could not be used to spread “un- 
rest.” 

Efforts have been made to set up a substitute religion 
instead of Christianity. Thus, Quisling has “identified 
Nasjonal Samling symbols with the old heathen symbols.” 
It has “almost been said” that his genealogy “goes back 
to Odin himself!” One statement in Fritt Folk put the 
former “on a level with our Lord Himself.” 

In June, 1941, a decree was issued, but later with- 
drawn, reducing the age limit for public servants from 
70 to 65 years of age, in order to get rid of certain bishops 
and clergy. In September, pastors were ordered to men- 
tion as a “British crime,” the sinking of two ships off 
the Norwegian coast. After Bishop Berggrav objected 
to this as illegal, the Department for Church and Edu- 
cation sent a circular letter to all the pastors attacking 
him and threatening to limit the bishops’ authority. 

Late in January, 1942, the Bishop of Trondheim had 
been ordered to open Nidaros Cathedral in Trondheim 
on February 1 (the same day that Quisling became 
“Minister President”) to one of the few “quisling” pas- 
tors. Few people attended this service but “thousands 
of Christians,” including “nearly the entire clergy of 
Trondheim” came to the Cathedral for Dean Fjellbu’s 
service in the afternoon. But the police blocked the doors 
so that most of them could not enter. 

On February 24 all the bishops resigned in a sharp 
letter of protest to the Church and Education Depart- 
ment and sent a copy of the letter to the pastors in their 
jurisdictions. On the same day Bishop Berggrav was 
informed that he had been suspended from office and it 
was announced that he had been “relieved of his duties.” 
Then the deans were ordered to substitute for the “sus- 
pended” bishops and they, too, resigned. On February 
26 the bishops were ordered to report to the police twice 


a day. (The order was rescinded because of its “danger- 
ous” effect.) The pastors of Oslo and vicinity resigned 
saying that they would recognize only Bishop Berggray. 
On March 4 a “temporary amendment” to the church 
law was announced which gave the Department of Church 
and [Education authority to appoint pastors to vacant 
bishoprics and to give them the duties of deans. On 
April 5 most of the pastors who had not resigned did so, 

The Department of Education sent them an ultimatum, 
threatening dismissal if they did not declare their will- 
ingness to work in the State Church by April 11. Only 
two did. Bishop Berggrav and several leaders of the Chris- 
tian Council were arrested but the mass arrests of pas- 
tors did not take place. On April 7 a new law was 
promulgated permitting the appointment of mission lead- 
ers and laymen without theological training to pastorates, 
but the “resigned” pastors continued their work. Then 
it was announced that resignations from the State Church 
must be signed by a “competent” bishop. 

At this point the Nazis offered several peace proposals 
but all of them, including the offer of back salaries to 
the pastors, failed. But even while these efforts were 
going on several bishops and prominent leaders were ar- 
rested and sent to concentration camps or put under 
“house arrest.” Bishop Berggrav (who had been re- 
leased from concentration camp but not freed) has been 
denied “all communication with the outside world,” even 
his immediate family, since that time. Many pastors 
were ordered not to speak in public. One bishop was ar- 
rested just as he was to enter the sacristy on Pentecost 
Sunday. On that day a number of pastors were ques- 
tioned by the police. On June 28 two Quisling-appointed 
bishops were “ordained” in Oslo by other Nazi bishops 
who themselves had never been “properly ordained.” 
But state police had to force the opening of the church 
for this service. 

All but 60 of the 1,000 Norwegian pastors have broken 
off all relations with the state. They continue to minis- 
ter to the spiritual needs of their congregations but do 
not perform any state-imposed duties. They have given 
up all state titles. But they insist that all church property 
belongs to the “Church in the people.” In July, 1942, a 
“Temporary Leadership” for the “Church in the people” 
was set up under several prominent churchmen. A mani- 
festo was issued, stating the reasons for this action and 
outlining the way in which the church would function. 
The conditions under which they would renew relations 
with the state were that the bishops, including Bishop 
Berggrav, must carry on all negotiations, which cannot be 
staried until he is released, and that they must be “con- 
ducted on a free and open basis without advance condi- 
tions.” 

Late in June, 1942, the sale of paper for printing Bibles 
was forbidden. During the summer the police were or- 
dered to confiscate the clerical robes of the pastors who 
continued to wear them, some pastors were arrested and 
others were banished from their home communities; one 
who refused to shake hands with the new Nazi bishop of 
Oslo was banished from the city. At times the police 
tried to prevent “dismissed” pastors from conducting 
funerals, they ransacked the homes of some pastors and 
questioned others as to their means of support. In one 
case, the police took everything in the parsonage except 
the clothes the pastor and his wife were wearing. The 
headquarters of the Temporary Church Leadership were 
closed and their files confiscated. The regular bishops 
were not allowed to leave their homes. Some of the lead- 
ing religious journals were suspended and all parish pa- 
pers banned. 
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